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--------------------------

I have been invited by you, Sir, to make a public statement in relation to the workings of this Tribunal.

In this Statement, I shall deal with matters under the following headings:-

1. The functions of the Tribunal;

2. The background to the Tribunal;

3. The establishment of the Tribunal and its Terms of Reference;

4. The work of the Tribunal to-date and related matters;

5. Lines of Inquiry and Future Modules.

1.
THE FUNCTIONS OF A TRIBUNAL UNDER THE TRIBUNALS OF INQUIRY (EVIDENCE) ACTS 1921 TO 1998


The functions of a Tribunal under these Acts have been outlined in a number of decisions of our Superior Courts.

In Goodman International -v- The Honourable Mr. Justice Liam Hamilton [1992] 2 I.R.542 at p.555, Costello J (as he then was) said as follows:-

“………………………..the terms of reference of the Tribunal are to be found in the resolutions of the two houses (of the Oireachtas) and in the instrument of appointment.  Its functions are to carry out an inquiry in accordance with those terms, to report its  conclusions and, if thought fit, to make recommendations.  It is established in the public interest as an instrument for the assistance of parliament in the discharge of its public duties……………”

And later:-
“The functions (of the Tribunal) are to inquire, report and if appropriate to make recommendations.  When reporting on allegations of wrongdoing it expresses an opinion as to whether the allegations are true or false, but this opinion is of no legal effect.  The Tribunal determines no legal rights; it imposes no legal obligations.  It expresses conclusions for the guidance of the legislature and the executive.  There are no parties before the Tribunal, although persons accused of wrongdoing in the allegations being investigated will have the same rights as if they were parties against whom a charge had been made.  The Tribunal is seised of no lis.  Its functions are inquisitorial which means that the Tribunal itself has to make inquiries relevant to its terms of reference.   The witnesses produced at its hearings are the Tribunal’s witnesses and are not produced by any party to whom representation has been granted.  All witnesses called are subject to being cross-examined as permitted by the Tribunal. ”

And later at p.556:-

“…….but in inquiring into these allegations and in reporting its opinion on them, the Tribunal is not imposing any liabilities or affecting any rights.  It is not deciding any controversy as to the existence of any legal right.  It is not making any determination of any rights or liabilities.  It is not imposing any penalties.  It may come to the conclusion that some or all the allegations of wrongdoing are true, but this opinion is devoid of legal consequences.  Its functions of inquiry, reporting and recommending cannot therefore be regarded as the “administration of justice”.  The Tribunal is not exercising a “judicial function” in the case of allegations of criminal behaviour.  It is not trying anyone on a criminal charge………………….”

In the Supreme Court, in the same case, Finlay C J said (at p.588):-

“The proceedings of the inquiry to be held by this Tribunal have none of those features (that is the features of a criminal trial).  The Tribunal has no jurisdiction or authority of any description to impose a penalty or punishment on any person.  Its finding, whether rejecting an allegation of criminal activity or accepting the proof of an allegation of a criminal activity, can form no basis for either the conviction or acquittal of the party concerned on a criminal charge, if one were subsequently brought, nor can it form any basis for the punishment by any other authority of that person.  It is a simple fact-finding operation, reporting to the legislature.

The Report of the Royal Commission on Tribunals of Inquiry 1966 (“the Salmon Commission”) highlighted the inquisitorial procedures used by Tribunals and said as follows:-

“There are, however, exceptional cases in which such procedures must be used to preserve the purity and integrity of our public life without which a successful democracy is impossible.  It is essential that on the very rare occasions when crises of public confidence occur, the evil, if it exists, shall be exposed so that it may be rooted out; or if it does not exist, the public shall be satisfied that in reality there is no substance in the prevalent rumours and suspicions by which they have been disturbed.  We are satisfied that this would be difficult if not impossible without public investigation by an inquisitorial Tribunal possessing the powers conferred by the Act of 1921.  Such a Tribunal is appointed by Parliament to inquire and report.  The task of inquiring cannot be delegated by the Tribunal for it is the Tribunal which is appointed to inquire as well as to report.  The public reposes its confidence not in some other body or person but in the Tribunal to make and direct all the necessary searching investigations and to produce the witnesses in order to arrive at the truth.  It is only thus that public confidence can be fully restored.” 

The Commission went on to say as follows:-

“There are important distinctions between inquisitorial procedure and the procedure in an ordinary civil or criminal case.  It is inherent in the inquisitorial procedure that there is no lis.  The Tribunal directs the inquiry and the witnesses are necessarily the Tribunal’s witnesses.  There is no Plaintiff or Defendant, no prosecutor or accused; there are no pleadings defining issues to be tried, no charges, indictments or depositions.  The Inquiry may take a fresh turn at any moment.  It is therefore difficult for persons involved to know in advance of the hearing what allegations may be made against them.”

In summary the functions and duties of the Tribunal are to inquire, to endeavour to seek out the truth and report to the Oireachtas on the matters referred in the terms of reference.  No party or person comes before the Tribunal as an accused person, in other words, no person or party is on trial before the Tribunal and no person or party can be found guilty of a criminal offence by the Tribunal.  Finally, the Tribunal is inquisitional in nature unlike a court of law.

2. BACKGROUND TO THE TRIBUNAL
(a) For many years there had been serious public disquiet concerning allegations of corruption relating to the planning process and, in particular, the planning process in so far as it relates to the Dublin area.  This concern led to a number of intensive Garda investigations:-

(i) In 1974, following an article by Joe McAnthony in the “Sunday Independent”, a Garda investigation was carried out into land re-zoning in the Swords area which resulted in no criminal prosecution.

(ii) In February 1989, the Gardaí commenced another investigation into allegations of bribery and corruption in the planning process.  This investigation lasted approximately 15 months and an official of An Bord Pleanala - who has since retired - was charged with offences contrary to the Prevention of Corruption Acts 1889 – 1916 and the Forgery Act 1913.  This prosecution resulted in an acquittal.  A former Senior Executive Building Surveyor employed by Dublin Corporation  was also prosecuted.  He was convicted in the Central Criminal Court and was sentenced.

(iii) In 1993, while Dublin County Council was in the process of making a new development plan for the County of Dublin, a series of articles appeared in the “Irish Times” alleging that a number of unnamed Dublin County Councillors had received bribes in return for their votes on re-zoning issues. Following these allegations, a further Garda investigation commenced in July 1993.  In the course of the investigation it is understood that Gardai contacted, inter alia, each of the 78 members of Dublin County Council either personally or by telephone.  At the conclusion of the investigation a file was forwarded to the Director of Public Prosecutions who decided there should be no prosecution.

In each of the Garda investigations, the investigating officer stressed that there was great difficulty in investigating allegations of bribery and corruption in the planning process.  The reasons for this are clear.  As was said by the investigating Superintendent in relation to the 1989/1990 Garda investigation:-

“Bribery and corruption are furtive crimes engaged in by more that one person.  All involved benefit.  In so far as public officials are concerned, these crimes are all the more reprehensible ………. evidence to support criminal charges in this type of crime is almost impossible to obtain.  Since both the giver and the recipient are equally guilty, it is usual that no information will be volunteered …….... acceptable support of evidence must be obtained.  Therein lies the difficulty”.

Ministerial concern about certain aspects of the planning and rezoning process was highlighted in a speech by Mr. Michael Smith T.D., the then Minister for the Environment at the Irish Planning Institute’s Award Ceremony on 11th May 1993.

In the course of that speech he said as follows:-  

“…. We must plan to provide the best possible living and working environment for all our people, while conserving land and other resources, making the best possible use of the buildings and infrastructure we have already developed, and ensuring that where new services are needed, they are provided with the least cost to the community and to the tax payer.

But this apparently simply proposition seems to be overlooked sometimes.  According to a recent Press Report, it was suggested at a meeting of Dublin County Council that by rezoning land for development, the Council would be putting an obligation on their officials to provide the necessary services.  Unfortunately, that convenient division of responsibility does not reflect the true situation; it could indeed be said to reflect a frightening degree of irresponsibility.  It is the tax payers of this country who have to pick up the tab for the expensive extension of sewers, water mains etc. that can arise from inappropriate and ill considered re-zonings and it is a local community – and the new communities – that will suffer if social facilities and community services are not capable of meeting the demands that can arise from new developments.  The time to take proper account of this is before zoning decisions are made:- no one is entitled to make the kind of decision that leaves concern – and responsibility - for the inevitable cost to somebody else.”

Having pointed out that, by and large, the process of reviewing development plans and making necessary changes in the zoning works quite well and appears to generate little controversy the Minister said as follows:-

“Regrettably, however, the situation seems to be different in County Dublin where zoning and re-zoning decisions continue to attract critical attention and to generate procedural and legal wrangling of extraordinary proportions.  The stage has now been reached where zoning has becomed a debased currency in the County Dublin area, where even desirable changes in zoning may be tarred with the same brush as those which arise on the prompting of individual land owners or developers.  Zoning decisions are not ones to be made on an ad hoc hit and miss basis, without proper consideration for the overall impact on a particular area, or on adjoining areas, without full regard for the resource implications, and without full consideration for all of the interests involved”.

On the 3rd July 1995, an advertisement appeared in two Irish morning newspapers offering a £10,000 reward for the conviction of persons involved in corruption associated with the planning process.  This advertisement was placed on behalf of Dublin based clients by Messes Donnelly, Neary and Donnelly, Solicitors, Newry.  Subsequent to the publication of the advertisements, there was continuing media coverage commencing in “The Sunday Business Post” on 31st March 1996 concerning allegations of corruption in the planning process, including allegations that there had been substantial payments to a “senior Fianna Fail politician”.

In the “Sunday Tribune” of the 27th July 1997, Mr Raphael P. Burke, the then Minister for Foreign Affairs, was named as the recipient of an alleged political contribution by Mr Michael Bailey of Bovale Ltd., in 1989.  On the 8th August 1997, the “Sunday Business Post” published an article alleging that JMSE Ltd. had paid Mr Burke £30,000.  On the 7h August 1997, Mr Burke issued a statement in which, inter alia, he admitted receiving £30,000 as “an unsolicited political contribution” from Mr James Gogarty on behalf of JMSE Ltd.  He denied receiving any money from Mr Bailey or Bovale Developments Ltd.

(b)
On the 10th September 1997, Mr. Burke made a personal statement in Dáil Eireann on which occasion he said, inter alia,:-

i) that during the 1989 election campaign, he was visited in his home by Mr Michael Bailey of Bovale Developments and a Mr James Gogarty.

ii) that Mr Bailey was well known to him but he had not met Mr Gogarty previously.

iii) that Mr Gogarty was introduced to Mr Burke by Mr Bailey as an Executive of Joseph Murphy Structural Engineers (JMSE).

iv) that Mr. Gogarty told Mr. Burke that JMSE wished to make a political contribution to him and that he (Mr. Burke), received from Mr. Gogarty, in good faith, a sum of £30,000 as a "totally unsolicited political contribution".
v) that, at no time during the meeting, were any favours sought or given nor did he do any favours for or make any representations on behalf of JMSE, Michael Bailey, Bovale Developments Ltd., or James Gogarty, either before or since 1989.

vi) that he had not received an unsolicited political donation of £80,000 as reported in the media.  The contribution had been one of £30,000.

vii) that he had not received £40,000 from Mr Bailey or Bovale Developments Ltd., on that or any other occasion.

viii) that there were three persons only present when Mr Burke received the contribution from Mr. Gogarty namely, Mr Gogarty, Mr Bailey and Mr Burke.

ix) that the contribution of £30,000 was entirely in cash.

x) that the contribution of £30,000 was the largest contribution he had ever received during any election campaign either before or since 1989.  He later said that he had never received a larger contribution.

xi) that for any Dáil candidate or representative to accept a political contribution with strings attached, would have been unethical, if not downright illegal.

xii) that in the context of this contribution of £30,000, there was no attempt to attach any strings or to ask for any favours.

xiii) that he ceased to be a member of Dublin County Council in 1987.

xiv) that he contributed £10,000 to the Fianna Fail National Organisation during the 1989 election campaign and, in addition, handed over monies totaling approximately £7,000 to his local constituency organisation during that campaign.

xv) that the remainder of the political contributions received by him, including the contribution given by Mr Gogarty during the meeting in Mr. Burke's home, were used to cover Mr Burke's personal election campaign and subsequent political expenses.

xvi) that the sum of £30,000 was lodged to his personal bank account.

xvii) that his recollection was that the money was in two envelopes which were given to him and it was only after Mr Gogarty and Mr Bailey had left that the money was counted.  

Mr Burke’s statement to Dáil Eireann and his answers to questions is to be found in the official reports of Dáil Eireann, Volume 480 no. 4 for Wednesday, 10th September 1997.

c) Subsequent to the making of the personal statement by Mr Burke, there was further media speculation concerning the matter and on the 25th September 1997, “Magill” magazine published an article containing extracts of a letter dated 8th June 1989 allegedly sent by Michael Bailey of The Ward, Co Dublin to James Gogarty of Clontarf, Dublin 3 offering, inter alia, to purchase approximately 726 acres in North County Dublin or, alternatively, offering to enter into a participation proposal whereby he, Mr Bailey would be given a 50% ownership of the land set out at lots 1-5 inclusive in the said letter in exchange “for procuring planning permission and building bye-law approval”.

3.
THE ESTABLISHMENT OF THE TRIBUNAL AND ITS TERMS OF REFERENCE
On the 7th October 1997, Dáil Eireann passed a resolution resolving that this Tribunal be established.  Seanad Eireann passed a resolution in identical terms following which the Minister for the Environment and Local Government appointed this Tribunal by Order of the 4th November 1997.  The Terms of Reference including the amended Terms of Reference have been read in public by the Registrar to the Tribunal, Mr Peter Kavanagh, BL, on the 14th January 1998, the 8th September 1998 and the 21st October 1998.  I, therefore, will not read the Terms of Reference today but copies are available on request.

This Tribunal has been set up by the Oireachtas representing the people of this State to do its utmost to properly and effectively inquire into the matters set out in the Terms of Reference and that is what this Tribunal will do whatever the difficulties, whatever the obstacles, whatever the pressures and whatever may be said or “spun” about the Tribunal and its efforts to seek out the truth.

4.
THE WORK OF THE TRIBUNAL

General Organisation and Representation

Following its establishment, the Tribunal was provided with office accommodation at the Clock Tower Building, Dublin Castle and although some work was done prior to Christmas 1997, the preliminary investigative work did not commence until January 1998.

From the 18th to the 21st December 1997, advertisements publishing the Terms of Reference of the Tribunal were printed in National and Local Newspapers. 

Representation has been granted to a number of parties in response to requests for representation and a number of parties have been refused representation.

The Tribunal sat in public on the 14th January 1998 for the purpose of hearing applications for representation and to request members of the public who might have information relevant to the Terms of Reference to come forward to the Tribunal.  On the 2nd February 1998, the Sole Member granted limited representation to 7 parties and refused representation to 11 parties on the same date.

On the 15th September 1998, following upon the amendment of the Terms of Reference, limited representation was granted to three more parties [in relation to the amended Terms of Reference] and on the same date limited representation was refused to 9 parties.

At a public hearing on the 4th November 1998, limited representation was granted to five further parties.

On the 16th December 1998, limited representation was granted to six parties being members of the news and print media for the purpose of making submissions in relation to the unauthorised publication or disclosure of information or documentation confidential to the Tribunal.

During the course of the public hearings, which commenced on the 12th January 1998, limited representation was granted to a further 12 parties, most of whom were witnesses who gave evidence to the Tribunal.

When the Tribunal commenced its work in private, it started with what was, in effect, a blank sheet save for the Terms of Reference.  It did not have the advantage of having a detailed pre-inquiry report such as the Buchanan Report or the Hederman Report or the Auditor General’s report.

At the outset, it was decided to send detailed questionnaires to serving and former members of Dublin County Council, Dublin Corporation, Dáil Eireann and Seanad Eireann, members and employees, past and present, of An Bord Pleanala and Local Government Officials in an effort to elicit relevant information. 406 questionnaires were sent out to past and present members of Dáil Eireann and Seanad Eireann of which 390 were returned completed.  200 questionnaires were sent out to past and present members of the relevant Dublin Local Authorities of which 175 were returned completed.  138 questionnaires were sent out to employees and past and present members of An Bord Pleanala of which 135 were returned completed.  514 questionnaires were sent out to Local Authority officials of the various Dublin Local Authorities of which 422 were returned completed.

Following evaluation of the questionnaires, a large number of potential witnesses were identified.  To-date, more than 210 persons have been interviewed by the Tribunal in this regard and hundreds more have been spoken to or communicated with by members of the legal team.  Following the amendment of the Terms of Reference, a further large number of interviews were conducted in relation to matters arising under paragraphs A.5 and E.1 and E.2 of the Terms of Reference as amended.  Interviews in relation to matters arising from the Terms of Reference are continuing.

In addition to issuing the questionnaires and analysing the replies received, the Tribunal sought and obtained files and records from planning authorities and others and sought and obtained copies of Garda files on earlier investigations carried out by the Gardai into allegations of corruption in the planning process.  The Tribunal sought to interview persons who were believed to be in possession of information which might be of assistance to the Tribunal and this interview process is continuing.

A passage from the 1944 Report of the Tribunal of Inquiry into Dealings in Great Southern Railways Stocks is equally applicable to this Tribunal:-

“ … for want of “parties” in the ordinary sense, the Tribunal itself had to assume the task of endeavouring to collect evidence, and information which might lead to evidence.  In so doing, it was necessary, in the first instance, provisionally to accept statements at other than first hand and matters of hearsay which were, of course, not legal evidence.  This had to be done in an effort to trace such second-hand material and rumours, of which there was no scarcity, to their original source – a tedious and frustrating process … “

B. 
ORDERS AND DOCUMENTATION
The Tribunal has at all times sought the voluntary co-operation of all persons who may be in possession of information and/or documents that might be of assistance to the Tribunal.  However, to-date, the Tribunal has been compelled to make more than 300 orders against various parties as part of its confidential preliminary inquiries in private.  In some cases, the Tribunal has encountered great difficulty in obtaining compliance with these orders.  This has rendered the work of the Tribunal more difficult and time consuming and non-compliance with orders for production and discovery, coupled in some instances with protracted correspondence, has slowed the work of the Tribunal considerably.

In addition to making orders for production and discovery, the Tribunal has made various other orders which it considered appropriate and necessary for its functions.  In the majority of cases where orders for discovery/production were made by the Tribunal, the Tribunal had initially sought discovery/production on a voluntary basis from the parties concerned.

The Tribunal has received a huge number of documents and files from various planning authorities, government departments and financial institutions within the State.  In some cases, the Tribunal has received documentation from financial institutions outside the State, where the consent of the relevant parties has been forthcoming.  This documentation has had to be considered and analysed in detail by the Tribunal as part of its confidential preliminary inquiries in private and this process is continuing.

Due to the huge volume of documentation involved, the Tribunal was obliged to develop a fast computer-based document retrieval system.  The document retrieval system, designed and developed by this Tribunal, has since been used by the Dáil Public Accounts Committee, is at present being used by the Lindsay Inquiry and by the Inquiry being conducted by Inspectors appointed by the High Court to inquire into Ansbacher (Cayman) Limited.  The Tribunal’s work in relation to the document retrieval system has been publicly acknowledged by the Dáil Public Accounts Committee.

Website - www.flood-tribunal.ie
The Flood Web Page was created with a view to increasing public awareness of the day to day running of the Tribunal, and to allow access to the following information:-

(a) The Terms of Reference

(b) a list of Witnesses who have appeared to-date before the Tribunal at the public sessions

(c) a Notice Board which is updated daily

(d) a list of the personnel employed by the Tribunal.

(e) a list of all those who appear before the public sittings of the Tribunal who have been granted representation and the names of their legal representatives.

(f) all of the decisions and rulings delivered by the Sole Member at the public sessions.

(g) the first interim report delivered by the Tribunal to the Dáil.

(h) all Statements made by the Tribunal relating to representations and your Opening Statements 

(i) a Search Facility.

Statistics of the Website

The number of hits per day varies from 300 to 550. Approximately 70,000 persons accessed the site in the last two months of whom approximately 35,000 did so from outside the State.

C.
LITIGATION

The Tribunal has been involved in the following litigation:-

(i) Bailey & Others -v- The Sole Member:  The Supreme Court held in favour of the Applicants/Appellants and quashed orders in relation to bank accounts made by the Tribunal on the basis that notice should have been given by the Tribunal to Mr. Bailey and other affected parties prior to the making of such orders.  Following this decision on the 28th July 1998, the Tribunal considered all orders of discovery and production already made by the Tribunal and wrote to all parties affected by any discovery and production order made up to that date.  The Tribunal requested that parties allow the Tribunal retain documentation already furnished to it on foot of the said orders so as to obviate the necessity of (a) returning the documentation and (b) making further orders on notice to the parties as the Supreme Court had indicated the Tribunal could or should do.  Some parties chose not to comply with this request from the Tribunal and it was therefore necessary to return documentation to those parties who did not so agree.  Thereafter, the Tribunal made further orders of discovery and/or production on notice to the appropriate parties and the documentation returned by the Tribunal to these parties was then furnished de novo to the Tribunal on foot of these new orders.  This procedure which involved considerable duplication was time consuming but necessary.

(ii) Redmond -v- The Sole Member: Mr George Redmond sought leave to apply for judicial review on the 22nd December 1998.  He was granted leave in the High Court to apply for a judicial review on one ground only.  The decision of the High Court was appealed by Mr Redmond to the Supreme Court and on the 6th January 1999, the Supreme Court refused his appeal and the matter did not proceed any further.

(iii) Joseph Murphy Snr -v- The Sole Member: Mr Murphy Snr., applied to the High Court for leave to apply for judicial review on the 28th April 1999.  He sought leave to quash the decision of the Sole Member to admit into evidence before the Tribunal, an Affidavit of Liam Conroy (deceased), sworn on the 20th March 1989. Leave was refused by Mr Justice Geoghegan on the 30th April 1999 and this refusal was appealed to the Supreme Court by Mr Murphy Snr.  The appeal was heard on the 4th June 1999.  Mr Murphy’s appeal was dismissed and the Affidavit in question was subsequently admitted in evidence before the Tribunal.

(iv) Michael Fachtna Murphy, Chief Bureau Office, Criminal Assets Bureau -v- The Sole Member:  Following upon certain steps, inquiries and requests by the Tribunal, Mr. George Redmond, a former Dublin Assistant & City & County Manager is stated to have travelled to the Isle of Man.  Upon his return on the 19th February 1999 he was arrested at Dublin Airport by members of the Criminal Assets Bureau.  Chief Superintendent Murphy of the Bureau applied to the High Court on the 4th May 1999 for leave to apply for judicial review in relation to an order of the Tribunal concerning the production of documents seized from Mr George Redmond in his home by the Criminal Assets Bureau on the 19th February 1999.  The Tribunal had sought discovery of these documents from both Mr Redmond and the Criminal Assets Bureau and it made an order for production against the Criminal Assets Bureau in relation to the documents.  The Criminal Assets Bureau challenged the Tribunal's entitlement to determine the issue of privilege claimed by the Criminal Assets Bureau over the documents.  The case came on for hearing on the 16th and 17th June 1999.  The Court held in favour of the Tribunal’s right to determine the issue of privilege claimed by the Criminal Assets Bureau and this decision was upheld by the Supreme Court which delivered it’s decision on 22 July 1999.  Following this decision, the Sole Member of the Tribunal decided to hear evidence in relation to this issue and thereafter held that the Criminal Assets Bureau was not entitled to claim privilege in relation to the documents which were thereafter furnished to the Tribunal by the Bureau and are the subject of ongoing investigations by the Tribunal.

(v) Lawlor -v- The Sole Member: Mr Liam Lawlor, T.D. applied to the High Court for leave to apply for judicial review to quash three orders of the Tribunal.  Mr. Lawlor sought to quash an order requiring him to attend to be questioned by members of the Tribunal Legal Team.  He also sought to quash an Order for Discovery/Production made by the Tribunal and an Order requiring him to furnish an Affidavit to the Tribunal.  The case came on for hearing in the High Court on the 8th June 1999 and lasted 8 days.  Judgement was delivered by the High Court on the 2nd July 1999 when the Court quashed two orders, the order requiring Mr. Lawlor to answer questions put by members of the Legal Team and the Order in relation to the Affidavit but refused to quash the order for discovery/production made against Mr Liam Lawlor.  The appeal to the Supreme Court in this case was heard on the 13th and 14th of July 1999 and judgment of the Supreme Court was delivered on the 8th October 1999, when the decision of the High Court was upheld.  Mr. Lawlor did not appeal the ruling of the High Court in so far as it upheld the decision of the Tribunal requiring him to make discovery of and produce certain documents to the Tribunal.

Following the decision of the Supreme Court, the Tribunal reviewed all orders of the Tribunal that might be affected by the decision and thereafter communicated with all parties so affected.  Fortunately, most parties invited to attend for interview by members of the Tribunal’s legal team did so voluntarily and, consequently very few such orders had been made by the Tribunal.  However, insofar as any order of the Tribunal was considered to be so affected, the Tribunal vacated the orders and informed the persons so affected that material (if any) obtained on foot of the said orders would not be relied upon by the Tribunal.

(vi) In the Sole Member -v- George Redmond: the Sole Member sought, pursuant to S.4 of the Tribunals of Inquiry, Evidence (Amendment) Act 1997, an Order from the High Court to enforce various orders for discovery made against Mr George Redmond and with which he had not complied.  Subsequent to the issuing of the High Court Proceedings, Mr Redmond filed two Affidavits of Discovery with the Tribunal following which the High Court proceedings were adjourned. 

(vii) The Tribunal became a notice party to a discovery application in a High Court action entitled Denis O’Brien -v- Mirror Newspaper Group & Others.  The defendants in those proceedings sought discovery from the Tribunal of a document alleged to be in the possession of the Tribunal.  The Tribunal defended this application on the grounds of confidentiality and, ultimately, when the matter came for hearing on the 7/8th July 1999, the application on behalf of the defendants was refused by the Court.  Thereafter, whilst the Registrar to the Tribunal was served with a subpoena requiring him to produce any relevant document at the trial of the action, he was not in fact requested to attend the sitting and the case concluded without the Tribunal’s Registrar having to give evidence.

(viii) Subsequent to the decision of the Tribunal to take the evidence of Mr Joseph Murphy Snr., in Guernsey, you, Sir, decided on the basis of submissions made on behalf of Mr Murphy Snr., to exclude the media from the hearing in Guernsey.  In proceedings entitled Irish Times Ltd., & Others -v- the Sole Member, leave to apply for judicial review was sought and granted on the 24th September 1999 in respect of that decision.  Due to the urgency of the situation, the full judicial review hearing took place on the 27th September 1999 and the President of the High Court gave judgment on the 28th September 1999 holding that You, Sir, were not sitting as a Commissioner and, therefore, you were unable to exclude the media.  He further held that if you sat as a Commissioner, you would be obliged to exclude the media because the taking of evidence on commission is not of itself the hearing of evidence but the harvesting of evidence which does not become evidence to the Tribunal until it is formally read into the record of the Tribunal.  Thereafter, You, Sir decided to sit as a Commissioner only and the media was therefore excluded from the hearing in Guernsey.

(ix) On Thursday afternoon last, the 10th February 2000, Thomas Bailey, Caroline Bailey and Bovale Developments Ltd. applied to the High Court for an order against the Tribunal seeking to quash the decision of the Tribunal dated the 8th February 2000 in the course of which you, Sir, inter alia, refused to make an order pursuant to Section 2 of the Tribunal of Inquiry (Evidence) Act 1921 to hear evidence of Mr and Mrs Baileys’ personal financial affairs otherwise than in public.

Mr Justice Carney granted the applicants leave to apply for a judicial review.  This leave was granted, as is usual, on the basis of an ex-parte application made by the applicants in the absence of the respondent, in this case the Sole Member of the Tribunal.  A stay was also granted by the High Court the effect of which is to restrain the Tribunal from proceeding to hear any further evidence from the applicants pending the determination of the judicial review proceedings.

On receipt of notice of the granting of the leave to apply for a judicial review, you, Sir, decided not to hear any further evidence at present from Mr or Mrs Bailey or from any other witness whom you had intended to call in relation to the Gogarty module.  In the circumstances you decided to temporarily close down the Gogarty module and to resume it once the judicial review proceedings have been disposed of unless, of course, it becomes necessary in the meantime to hear further evidence in which event all interested parties will be given adequate prior notice of your intention to resume hearings.

You, Sir, have directed that the judicial review proceedings should be fully defended and that every effort should be made to secure an early hearing in the High Court of the application for a judicial review.  To this end, the matter was listed for mention before the President of the High Court at 1.45pm today, the 14th February 2000 and he fixed Monday, the 21st February 2000 for the hearing of the application for Judicial Review.

For members of the public who may not appreciate the steps that have to be taken when a party seeks to judicially review a decision of a Tribunal, I should point out that in the first instance the legal representatives of the Applicant attend at the High Court and give reasons why the Applicant should be granted leave to apply for a judicial review.  This first step in the procedure is taken in the absence of legal representatives of the Tribunal, whose case will not be explained to the Court until a later date to be fixed by the High Court.

D.
 AMENDMENT OF THE TERMS OF REFERENCE
(i)
On 26th February 1998, an Interim Report from this Tribunal was sent to the Clerk of the Dáil.  At paragraph 19 of the said Interim Report, the Tribunal requested the Oireachtas to amend the Terms of Reference by the deletion of the following words:

“………………committed on or after the 20th June 1985………….”

from paragraph A(5) of the Terms of Reference for the reasons set out in the Interim Report.

(ii) Before Dáil Eireann took any decision on the request to amend the Terms of Reference, and while the Tribunal was investigating the matter in private, “Magill” magazine on the 28th May 1998, published an article entitled “O’Reilly’s Fitzwilton gave a £30,000 cash cheque to Ray Burke in June 1989”.  The article went on to say, inter alia,:

“Fitzwilton Plc, which is controlled by Tony O’Reilly paid £30,000 to Ray Burke – then Minister for Industry & Commerce – on June 7, 1989.  The payment was made by way of a cheque made payable to “cash” drawn on a subsidiary company of Fitzwilton Plc.  In a statement issued to Magill, Fitzwilton acknowledged the payment of £30,000 to Mr Burke, which it said was intended for the Fianna Fail party.  The cheque was handed to Mr Burke at his home in Swords ……………….. ”.

(iii)
The original Terms of Reference of the Tribunal did not permit the Tribunal to inquire into the circumstances surrounding this alleged £30,000 payment.  However, following the passing of the Tribunal’s of Inquiry (Evidence) (Amendment) No. 2 (Act) 1998, the Terms of Reference were amended and extended by instrument of the Minister dated 15th day of July 1998.

The amendment to the Tribunals Terms of Reference was as follows:

1. The deletion of the words ………”committed on or after the 20th June 1985….”  from paragraph A.5 of the original Terms of Reference, as had been requested by the Sole Member in his interim report.

2. The inclusion of paragraph E.1 & E.2 which requires the Tribunal to inquire into:

(i)
”Whether any substantial payments were made or benefits provided, directly or indirectly to Mr Raphael Burke which may, in the opinion of the Sole Member of the Tribunal, amount to corruption or involve attempts to influence or compromise the disinterested performance of public duties or were made or provided in circumstances which may give rise to a reasonable inference that the motive for making or receiving such payments was improperly connected with any public office or position held by Mr Raphael Burke, whether as Minister of State or elected representative”;
(ii) “Whether in return for or in connection with such payments or benefits, Mr Raphael Burke did any act or made any decision while holding office or position which was intended to confer any benefit referred to in paragraph (E)1 above, or any other person or entity, or procured or directed any other person to do such act or make such a decision”.

Between the 26th and the 30th August 1998, the amended (and significantly widened) Terms of Reference were published in the main national newspapers.

It is clear that the widening of the Terms of Reference of the Tribunal have greatly increased the workload of the Tribunal.

You Sir, and members of your legal team are extremely conscious of the need to conclude your investigations and to furnish your report to the Oireachtas as quickly as possible.

Those of us who accepted your invitation to act as Counsel and Solicitor to the Tribunal did so in the hope and expectation that the work of the Tribunal could be completed within 12 months or so and that we could, at the end of that time, return to our respective practices.

Unfortunately, Sir, and much to our collective regret, our expectations proved to be unduly optimistic and we all seriously underestimated the amount of work involved and the time the work of the Tribunal would take.  There are a number of reasons for this including:- 

(a) The wide ranging nature of the Terms of Reference of the Tribunal and the extent of the investigations that had and have to be made.

(b) The fact that the Terms of Reference were subsequently extended by the Oireachtas.

(c) The fact that many of the matters being investigated are alleged to have occurred many years ago and the consequent difficulty in locating witnesses who are able, or in some cases, who are willing to recall the events and give evidence.

(d) The fact that some of the more important witnesses, and potential witnesses, are elderly, are not in good health and are not always able (or perhaps willing) to co-operate with and/or help the Tribunal.

(e) The fact that some witnesses and potential witnesses live outside the jurisdiction.

(f) The many legal challenges to the Tribunal.

(g) The vast number of documents, records and files that have to be identified, located, read, cross-checked and verified and the resultant identification and interviewing hundreds of potential witnesses.

(h) The fact that many documents had been routinely destroyed by financial institutions and the unavailability of many original documents and records due to the lapse of time since they were created or for other reasons.

(i) The apparent unwillingness or inability of some parties to co-operate fully and promptly with the Tribunal in its investigations.

In making this latter observation I must stress that I do not mean that all parties who have been contacted or who have given evidence or will give evidence to the Tribunal have been slow to furnish information or to co-operate with the Tribunal.

E. TRANSFER OF OFFICES OF THE TRIBUNAL

In August 1998, the Tribunal was requested to transfer from its then offices and hearing room at the Clock Tower Building in Dublin Castle to the State Apartments in the Upper Castle Yard.  This transfer and renovation of new offices for the Tribunal was at the request of the Office of Public Works.  Unfortunately, it caused some slight delay because the Print Work premises which was then assigned to the Tribunal for it’s public hearings had to be refurbished.

F. INTERPRETATION OF TERMS OF REFERENCE
On the 21st October 1998, the Tribunal sat in public to deliver it’s interpretation of it’s Terms of Reference, as amended and you, Sir, outlined the procedures which the Tribunal would follow.
G. THE “GOGARTY MODULE” OR THE FIRST MODULE

Paragraph B(ii) of the Terms of Reference of this Tribunal requires the Tribunal:

“to fully inquire into all matters referred to above in relation to which such evidence may be found to exist, dealing in the first instance with the acknowledged monetary donation debated in Dáil Eireann on the 10th September 1997, Dáil debates column 616-638, and to report to the Clerk of the Dáil thereupon”.  (emphasis added).

It is clear from this paragraph that the Oireachtas required this Tribunal to give some priority to the acknowledged monetary donation made by James Gogarty allegedly on behalf of JMSE to Mr Raphael Burke.

In January 1998 You, Sir, decided that members of your legal team should interview Mr James Gogarty and he was interviewed on a number of occasions.  Mr Gogarty did not appoint solicitors to appear for him before the Tribunal until the 3rd September 1998.  On the 12th October 1998, his solicitors, McCann FitzGerald furnished to the Tribunal a forty-five page affidavit sworn by Mr Gogarty together with seven exhibits.

On the 19th October 1998, the Tribunal received medical information which indicated to the Tribunal that Mr Gogarty was not then in good health and was under medical care.  You, Sir, then decided that it would be necessary and prudent to take his evidence at the earliest possible date.  The allegations contained in his affidavit were serious and substantial and warranted the Tribunal proceeding to a public hearing.  Indeed, the Supreme Court, (Hamilton C. J.,) in the course of it’s judgment in Redmond -v- Mr Justice Feargus Flood, delivered on the 6th January 1999, said as follows in relation to the allegations made by Mr Gogarty against Mr Redmond:

“the allegations against the applicant (Mr Redmond) in this case could be false.  At this stage we simply do not know. But they are grounded upon a sworn Affidavit.  In these circumstances, it appears to the Court that the Tribunal was entitled to decide that they were of sufficient substance to warrant investigation at a public inquiry.  Indeed it would have been surprising if the Tribunal had decided otherwise”

It must also be borne in mind that Mr James Gogarty, Mr Joseph Murphy Snr., Mr George Redmond and certain other witnesses whose evidence is relevant to the Gogarty module are elderly gentlemen, all of whom are said to have, or have had, significant health problems.  Mr. Gogarty has given evidence that he was born in 1917, Mr. Murphy, Snr. has given evidence that he was born in 1917, and Mr. Redmond has given evidence that he was born in 1924.  Medical evidence was furnished to the Tribunal in relation to the medical conditions of three witnesses namely, Mr James Gogarty, Mr Joseph Murphy Snr., and Mr Batt O’Shea.  If the Tribunal was to have deferred the hearing of evidence in relation to and arising from Mr Gogarty’s allegations until it had concluded all of it’s preliminary investigations, you, Sir, felt there was a real and serious risk that, at best, some of the witnesses might be too ill or too infirm to give evidence.  For all of these reasons you, Sir, decided that it was in the public interest that the evidence of Mr Gogarty and all related evidence be heard at the earliest possible time.

Initially, you nominated the 16th November 1998 as the date to commence taking the evidence of Mr Gogarty in public.  The Tribunal so advised all interested parties and circulated them with his Affidavit and exhibits.  The Tribunal sat on the 4th November 1998 to hear submissions and representations from various parties seeking an adjournment in relation to the taking of the evidence.  On the 10th November 1998, you, Sir, delivered in public your ruling on the applications for an adjournment and in so doing, set out the factors which persuaded you to hear the evidence of Mr. Gogarty in public at the earliest opportunity.  On that date, because further information had become available to the Tribunal which had to be circulated to and considered by a member of the parties, you decided to adjourn the taking of the evidence of Mr. Gogarty to the 12th January 1999.

On the 12th January 1999, the Tribunal sat in public to commence taking the evidence of Mr. Gogarty.  You, Sir, made an opening statement in the course of which you re-iterated that the decision to take the evidence of Mr Gogarty as “a witness out of turn” was because of his age, his state of health and the importance of ensuring that his oral evidence and related evidence would be preserved and be available to the Tribunal.

On the 20th January 1999, you, Sir, said at a public sitting that because the evidence of James Gogarty was being taken at that time rather than later, you had decided not to require your leading Counsel to make an opening statement. You so decided because you, Sir, had made an appropriate statement earlier in January and because the evidence of Mr Gogarty was being taken out of turn.

I would emphasise that there is no constitutional or legal obligation or requirement that evidence can only be heard in public after an opening statement has been made by Counsel to the Tribunal.  The relevant Acts do not include any statutory obligation to make such a statement.  Indeed, the Salmon Commission said that::

“in it’s discretion the Tribunal will direct whether or not counsel instructed on it’s behalf should make an opening statement indicating the progress which has been made in the investigation before the evidence is heard” (ref para 109, p.37)".  (emphasis added).

The Commission also noted as follows (at para 110. p.37:)

“It has been suggested that it would be preferable to have no opening statement by counsel for the Tribunal otherwise allegations are made in the full glare of publicity when Press and the public are most interested. By the time the allegations have been dealt with in the evidence and the report has been published, the interest in the inquiry has waned.”
The hearing of Mr Gogarty’s and related evidence in public commenced on the 12th January 1999.  Due to the physical condition and age of Mr Gogarty and some other witnesses, it was not always possible to have full sitting days and this further, slowed the work of the Tribunal in this module.  To-date evidence relevant to this module has been heard from 63 witnesses.  The Tribunal sat in public on 149 days to hear evidence and to deal with procedural and related matters and applications.

One of the persons whose evidence was also required to be heard in the course of this module was Mr Joseph Murphy Snr.  Mr Murphy Snr., is a resident of Guernsey and, therefore, you could not easily compel his attendance before the Tribunal in Ireland.  Mr Murphy Snr., a man of advanced years, was stated not to be in good health.  It was indicated to the Tribunal in the course of the Summer of 1999, that it was unlikely that Mr Murphy Snr., would be able, due to his ill health, to travel to Ireland to give evidence.  Medical evidence about his health was furnished to the Tribunal following which you, Sir, decided to travel to Guernsey to take the evidence of Mr Murphy Snr.  The necessary arrangements were made by the Department of Foreign Affairs with the Home Office in London and the authorities in Guernsey.  You appointed yourself a Commissioner and the evidence of Mr Murphy Snr., was taken on deposition in Guernsey between the 30th day of September 1999 and the 15th day of October 1999.  The Tribunal was advised by Mr Murphy’s doctors to take evidence for no more than two or three hours per day.  Unfortunately, but unavoidably, this added to the length of time required to harvest this evidence which was subsequently read in public into the record of the Tribunal in Dublin.

To-date evidence has been heard from the following persons:-

1. Mr Dermot Ahern, T.D.

2. Mr Tom Bailey,

3. Ms. Caroline Bailey,

4. Mr Williiam Barrett,

5. Mr Oliver Barry,

6. Mr John Bates,

7. Mr Gerard Brady,

8. Mr Tommy Broughan,

9. Dr. Browne

10. Mr Raphael P Burke,

11. Ms. Sinead Collins,

12. Mr Frank Connolly,

13. Mr Matt Cooper,

14. Mr Roger J Copsey,

15. Mr. Paul Cullen,

16. Dr. Curran,

17. Mr Noel Dempsey, T.D.

18. Mr Brendan Devine,

19. Mr Tom Doherty,

20. Mr Gerard Downes,

21. Mr Kevin Duffy,

22. Fr. Michael Feeley,

23. Mr Michael Fitzsimons,

24. Ms. Bridie Flynn, 

25. Mr Denis Flynn, 

26. Mr Charles Foley, 

27. Mr Colin Foley, 

28. Ms. Sheila Foley, 

29. Mr. James Gogarty,

30. Mr Derek Green,

31. Mr Sean Green,

32. Mr Gabriel Grehan,

33. Ms Mary Harney, T.D.

34. Mr Paul Kierans,

35. Mr John Lane,

36. Mr John Maher,

37. Mr Garvin McGinley,

38. Mr Michael McLoone,

39. Mr Joseph Murphy Jnr., 

40. Mr Joseph Murphy Snr., 

41. Mr Peter Mycroft,

42. Mr Christopher Oakley,

43. Mr. Tim O’Keefe,

44. Mr Batt O’Shea,

45. Mr Joseph O’Toole, 

46. Mr George W. Redmond,

47. Mr. Frank Reynolds,

48. Fr. Michael Rigney,

49. Mr John Ryan,

50. Mr Gerard Sheedy,

51. Mr Albert Smith,

52. Mr Marcus A Sweeney,

53. Mr Patrick Whelan.

54. Chief Superintendent Michael Fachtna Murphy

55. D/Superintendent John McElligot,

56. Inspector Gerard Harrington, 

57. D/Garda Ciaran McEneany,

58. D/Garda Sean Melia,

59. Garda Michael Duffy,

60. Garda Edward Grace.

61. Mr Patrick Hanratty, S.C.,

62. Mr Desmond O’Neill, S.C.,

63. Ms Máire Anne Howard, Solicitor,

As I have already indicated, you Sir, had hoped to conclude the hearing of most, if not all of the evidence relating to the Gogarty module on Friday last, the 11th February 2000, but you were unable to do so because of the High Court proceedings commenced the previous day against the Tribunal.  You decided, for the present, to defer the hearing of all further evidence relating to the Gogarty module.

You have, however, heard most the evidence in relation to that module and it will be a matter for you, and you alone, to evaluate the evidence you have heard and which remains to be heard.

At the same time as the Tribunal was conducting public hearings in relation to the “Gogarty Module” it was continuing it’s extensive preliminary investigative work in private in relation to that module and other matters.  It also had to deal with voluminous correspondence and with written and oral submissions from parties as to whether Orders, including Orders for discovery/production, were necessary or justified and the nature and extent of Orders that should or should not be made by the Tribunal.

5.
LINES OF INQUIRY & FUTURE MODULES

It is my intention today to outline, but only in very general terms, the main lines of inquiry being conducted by the Tribunal in relation to Paragraphs A.1 to E.2 of the Terms of Reference and which will be dealt with in future modules.  This, however, is not an exhaustive list of the Tribunal’s investigations and other serious matters that are being investigated will not be referred to in any fashion at this time because you, Sir, may decide after such investigation that such matters do not warrant a public hearing whether because of a lack of evidence, or because the matters being investigated are found to have no foundation in fact or otherwise. 

The Tribunal is investigating information received about a significant number of alleged payments to politicians and others in addition to the alleged payments to Mr. Burke.

Considerable difficulty has been experienced and continues to be experienced in relation to many of the investigations and in many instances there has been an apparent reluctance or unwillingness to assist the Tribunal.

As some persons already contacted by the Tribunal, particularly those who do not have legal advisors, may not be aware of the provisions of Section 3 of the Tribunals of Inquiry (Evidence) (Amendment) Act 1979, I will briefly set out some of the provisions of Section 3:-

“if a person – 

(a) on being summoned as a witness before a tribunal, without just cause or excuse disobeys the summons, or;

(b) being in attendance as a witness refuses to take an oath or to make an affirmation when legally required by the Tribunal to do so, or to produce any documents (which words shall be construed in this subsection and in subsection (i) of this section as including things) in his power or control legally required by the Tribunal to be produced by him, or to answer any question to which the Tribunal may legally require an answer, or;

(c) willfully gives evidence to the Tribunal which is material to the inquiry to which the Tribunal relates and which he knows to be false or does not believe to be true, or;

(d) by act or omission, obstructs or hinders the Tribunal in the performance of its functions, or;

(e) fails, neglects or refuses to comply with the provisions of an order made by the Tribunal, or;

(f) does or omits to do any other thing and if the doing or omission would, if the Tribunal had been the High Court, have been in contempt of that Court,

the person shall be guilty of an offense.”

A person guilty of an offense under this section shall be liable on conviction on indictment to a fine not exceeding £10,000, or, at the discretion of the Court, to imprisonment for a term not exceeding two years or both such fine and such imprisonment.

It might also be of assistance to draw particular attention to the provisions of Section 5 of the 1979 Act which is in the following terms:-

“a statement or admission made by a person before a tribunal or when being examined in pursuance of a commission or request issued under Subsection (i) of Section 1 of the Principal Act shall not be admissible as evidence against that person in any criminal proceedings (other than proceedings in relation to an offense under Subsection (ii)(c) (inserted by this Act) of that Section) and Subsection (iii) of that Section shall be construed and have effect accordingly”

Section 2 of the Tribunals of Inquiry (Evidence) (Amendment) Act 1997 amended the 1921 Act and inserted the following provision:-

“(4) a person who produces or sends a document to any such Tribunal pursuant to an order of that Tribunal shall be entitled to the same immunities and privileges as if he were a witness before the High Court”

Section 3 of the 1997 Act amended the 1979 Act by providing that where a tribunal:-

“ ……………….. is of opinion that, having regarded the findings of the Tribunal and all other relevant matters (including the Terms of the Resolution passed by each of the Houses of the Oireachtas relating to the establishment of the Tribunal or failing to co-operate with or provide assistance to, or knowingly giving false or misleading information to, the Tribunal) there are sufficient reasons rendering it equitable to do so, the Tribunal … may, either of the Tribunals … own motion … or on the application of any person appearing before the Tribunal, order that the whole or part of the costs: - 

“(a)
of any person appearing before the Tribunal by counsel or solicitor, as taxed by a Taxing Master of the High Court, shall be paid to the person by any other person named in the order;

(b) incurred by the Tribunal, and taxed as aforesaid, shall be paid to the Minister for Finance by any other person named in the Order”.

Section 4 of the 1997 Act provides that where a person fails or refuses to comply with or disobeys an Order of the Tribunal, the High Court may, on the application to it in a summary manner in that behalf by the Tribunal, order the person to comply with the Order and make such Order as it considers necessary and just to enable the Order to have full effect.

The Tribunal has decided to hear evidence in public in relation to claims of payments to politicians and certain admissions by some of them that they received monies or other benefits.  It would be my wish to give further details of these matters and to inform the public at this time of the names of the parties alleged to be involved but, like you Sir, I am and must remain conscious of the necessity not to say anything at this stage which may be premature, unfair or inflammatory or which may, in the words of the Salmon Commission, give rise to “sensational headlines or otherwise cause unjustified harm to the good name or reputation of any person or body”, some time before the relevant evidence is called in public.

My unwillingness to name such persons in public before the evidence is called is reinforced by the already quoted recommendation of the Salmon Commission that: -

“ ……………….. it would be preferable to have no opening statement by Counsel to the Tribunal otherwise allegations are made in the full glare of publicity when the Press and the public are most interested.  By the time the allegations have been dealt with in the evidence and the report has been published, the interest in the inquiry has waned”.

For those reasons I do not propose to go into detail in relation to the information which has been received in private and which has been or is being investigated by you in private but I can confirm that there are very serious matters - many of which arise under paragraph A.5 of the Terms of Reference - which are the subject of ongoing confidential investigations in private and in respect of some of which you, Sir, have not yet decided whether to go to public hearings or not.

As many of the Tribunal’s inquiries in private are continuing, it is not possible to give any realistic assessment as to how long the work of the Tribunal, including the hearing of evidence in public is likely to take.  My personal view is that the Tribunal will not be in a position to furnish a report before the end of this year.

In addition to hearing evidence in public in relation to the matters I mentioned earlier, it is the intention of the Tribunal to call evidence in relation to the matters which I will shortly set out.  It is intended that these will be separate modules although some overlapping of evidence and witnesses is inevitable.  This means that it may be necessary to re-call witnesses from time to time to give evidence relevant to a new module.  

It is also intended, Sir, that at the commencement of each separate module, Counsel instructed on your behalf, will make a statement outlining the progress which has been made in the particular investigation at that time and outlining the nature of the evidence which the Tribunal intends to lead in relation to that module.  

The fact that I will refer to modules in numerical order should not be taken to mean that the various blocks of evidence shall be taken in that particular order.

Module No. 2.

This module will deal with the identification of the lands (lots 1-6) referred to in the letter dated 8th June 1989 from Mr Michael Bailey to Mr James Gogarty.  Paragraph A.1 of the amended Terms of Reference requires the Tribunal to identify the lands referred to in the letter and establish the beneficial ownership of the lands as on the 8th June 1989 and to establishing any changes in the beneficial ownership of the lands from that date to the time of the development of the lands.  Evidence has been heard by the Tribunal in the Gogarty module in relation to the ownership of the lands as of the 8th June 1989 and it is intended to call Ms. Maire A. Howard, Solicitor to the Tribunal, who has made enquiries into these matters, to give evidence for the purpose of identifying the lands in question and to assist in establishing the legal and beneficial ownership of the lands since 1989.  If necessary, further witnesses will be called in relation to Paragraph A.I of the Terms of Reference.

In your interpretation of the Terms of Reference as amended, delivered on the 21st October 1998, you interpreted the words “beneficial ownership” as “including any legal or equitable right, entitlement or interest existing in any natural or legal person, whether directly or indirectly, in relation to the lands concerned.  These words are, in particular, interpreted as including any natural or legal person who, in fact, exercised any control or influence whether directly or indirectly, in relation to the lands concerned”.  

It is not expected that Ms. Howard’s evidence will give rise to any serious dispute.

Module No. 3.
Module 3 will deal with the matters that the Tribunal is required to inquire into under paragraph A.2 of the Terms of Reference as amended.  Paragraph A.2 requires the Tribunal to inquire into the planning history of the lands lots 1-6, as set out in the letter of the 8th June 1989, including the following matters:-

(a)
their planning status in the Development Plan current at the 8th June 1989

(b)
the position with regard to servicing of the lands for development as of the 8th June 1989

(c) 
changes made or proposed to be made to the 8th June 1989 planning status of the lands by way of:-

(i)
proposals put forward by Dublin local authority officials pursuant to the review of the Development Plans or otherwise;

(ii) motions by elected members of the Dublin local authorities proposing re-zoning;

(iii)
applications for planning permission (including any involving a material contravention of the Development Plan).

The matters set out at paragraph A.2(a) and (b) of the Terms of Reference are matters of historical record – records that are now, in the main, held by or available to Fingal County Council.  As the planning status of the lands and the position with regard to servicing of the lands as of the 8th June 1989 is largely, if not entirely, a matter of record I do not anticipate any major dispute in relation to these matters.  Equally, changes made or proposed to be made to the 8th June 1989 planning status of the lands by way of re-zoning by elected members or proposals by Local Authority officials or applications for planning permission or material contravention are matters of historical record.  Documentation and maps furnished to the Tribunal set out the apparent position in relation to all of these matters in 1989 and subsequently and motions by elected members and applications for planning permission, including material contraventions, are all documented in records held by or available to Fingal County Council – one of the successors in law to Dublin County Council - and Dublin Corporation. The Tribunal has almost completed the preparation of books of documentation and maps dealing with the matters referred to in A.2 of the Terms of Reference and it is intended to circulate these documents some two weeks prior to the giving of the evidence in relation to Paragraph A.2.

I believe that only a few parties have an interest that could be affected by the evidence that will be led in relation to paragraph A.2 of the Terms of Reference.

In advance of the calling of evidence in relation to Paragraph A.2, all relevant documentation together with the statements of the local authority witness or witnesses will be circulated to the small number of parties who appear to have a direct interest in this segment.  Such parties will be asked in advance of the hearing to consider the contents of these documents and the statements.

Evidence in relation to this module will be given by Ms. Sinead Collins, a former Senior Administrative Officer with Fingal County Council and prior to that, with Dublin County Council.  Evidence may also be heard from Mr Enda Conway, retired Chief Planning Officer of South Dublin County Council, who was a Senior Planner who prepared working papers relating to the review of the Dublin County Development Plan 1983 and was involved in the events leading up to the making of the Dublin County Development Plan 1993.  If necessary, other witnesses will be called in this module.

The Tribunal has been informed that there were no proposals put forward by Dublin Local Authority officials for the re-zoning of any of the lands comprised in lots 1-6, but that there were motions by elected members proposing re-zoning of some of the lots set out in the letter of the 8th June 1989.  There were also applications for planning permission and all of these have been assembled and will be circulated and, as I have already said, a comprehensive statement will be made by Counsel before the evidence relevant to this and each other module is heard.  Some of the lands have been re-zoned and built upon but as the planning and re-zoning history is lengthy and complex it is appropriate that it be dealt with on a later date.

Module No. 4
Module number 4 will deal with Paragraph A.3 of the Terms of Reference which can be broken into two main parts, namely A.3(a) - (g) inclusive and A3(i) - (iv) inclusive.

Paragraph A.3(a) – (g) requires the Tribunal to inquire into whether the lands referred to in the letter of the 8th June 1989 were the subject of the following:-

(a) Re-zoning resolutions.

(b) Resolutions for material contravention of the relevant development plans.

(c) Applications for special tax designation status pursuant to the Finance Acts.

(d) Applications for planning permission.

(e) Changes made or requested to be made with regard to the servicing of lands for development.

(f) Applications for the granting of building by law approval in respect of buildings constructed on the lands.

(g) Applications for fire safety certificates

on or after the 20th June 1985.

The evidence relating to the matters set out above will largely be evidence of record much, if not all of which, is a matter of public record.  Evidence in relation to these matters will be given by Ms. Sinead Collins and by Mr. Liam Murphy, an official of the Department of Finance.  Mr. Murphy will give evidence in relation to an application for special tax designation status for Lot 3 as was provided in the Finance Act 1997.  Further witnesses may be called if you, Sir, so decide.  

I suggest when evidence is being called in relation to matters set out at paragraphs A.2 and A.3(a) – (g) that it should be led by counsel to the Tribunal and if any party wishes to question any of the witnesses that they should, only in the interests of expedition, indicate to the Tribunal the areas in respect of which they wish to ask questions and the nature of the questions which they propose to ask.  I make this suggestion, and it is only a suggestion, not in an attempt to restrict or circumvent any parties’ right to ask questions but in an attempt to ensure that the evidence is led and dealt with as quickly as possible.

Paragraph A.3 (i) of the Terms of Reference require the Tribunal to inquire into and to ascertain the identity of any persons or companies (and, if companies, the identity of the beneficial owner of such companies) who had a material interest in the said lands (that is the lands referred to as Lots 1-6 in the letter of the 8th June 1989) or who had a material involvement in the matters aforesaid.

This requires the Tribunal to ascertain the identity of any person or company who had a material interest in the lands between the 20th June 1985 and the 4th November 1997.  Material interest was defined by you, Sir, in your interpretation of the Terms of Reference on the 21st October 1998 at Paragraph 46 as:

 “including any legal or equitable claim, right or entitlement or any title, advantage, duty or liability whether present or future, ascertained or potential, which in the view of the Tribunal is material".

You have already heard relevant evidence in relation to this matter up to the date of closure of the sale to Bovale Developments Ltd., in August 1991. Under Paragraph A.1 of the Terms of Reference as amended, you will as I already indicated, be hearing evidence in relation to changes in the beneficial ownership of the lands from the 8th June 1989 up to development.

In so far as Paragraph A.3(i) requires the Tribunal to ascertain the identity of any person/companies who had a material interest in the matter set out at A.3(a)-(g), the documentation to be circulated will attempt to indicate the identity those persons and/or companies who appear to have had a material involvement in these matters.  You, Sir, in your interpretation of the Terms of Reference delivered on the 21st October 1998, at Paragraph 47 interpreted “material involvement” as “including any activity, association complicity, entanglement, participation or partnership which in the view of the Tribunal is material”.

The Tribunal has already heard evidence and will hear further evidence in an effort to establish the identity of companies and/or persons who had material interest in the lands or who had a material involvement in the matters set out at A.3(a) -(g).

Paragraph A.3 (ii) of the Terms of the Reference of the Tribunal as amended, require the Tribunal to carry out the following tasks:-

(a) to ascertain the identity of any members of the Oireachtas past or present; and/or members of the relevant local authorities who were involved directly or indirectly in any of the matters listed at A.3(a)-(g) whether by

(aa)
making of representations to a Planning Authority or to any person in the Authority in a position to make relevant decisions, or

(ab) by the proposing of or by voting in favour or against or by abstaining from any such resolutions or by absenting themselves when such votes were taken, or

(ac) by attempting to influence in any manner whatsoever, the outcome of any such applications, or

(ad) who received payments from any of the persons or companies referred to at Paragraph A.3(i).

As I already stated the Tribunal sent questionnaires to serving and former members and officials of the relevant Local Authorities and all serving and former members of Dáil Eireann and Seanad Eireann in order to elicit information.  In addition, the Tribunal reviewed all records of the relevant Local Authority including Minutes of Council meetings in order to identify any members of the relevant Local Authorities who had either proposed, voted in favour of or against, or abstained or absented themselves, when the relevant votes were being taken. In the said questionnaires, the Tribunal sought information from all such persons as to whether any payments had been received by such persons.  Thereafter, the Tribunal conducted interviews and assembled further information.  The Tribunal obtained relevant information from the Department of Finance in relation to the tax designation of Lot 3 in the Finance Act 1997.  Tax designation is a matter which falls within the terms of paragraph A.3(c) of the Terms of Reference.

The Tribunal will call all members of the Oireachtas, past or present, and all members and officials of the relevant local authorities who appear to the Tribunal to have been involved directly or indirectly in any of the matters specified at paragraph A.3(a) – (g).

Paragraph A.3(iii) requires the Tribunal to ascertain the identity of all public officials who considered, made recommendations or decisions on any such matters and to report on such considerations, recommendations and/or decisions.

Paragraph A.3(iv) requires the Tribunal to ascertain and report on the outcome of all such applications, resolutions and votes in relation to such applications in the relevant local authority.

The Tribunal will call in public all persons who, according to the Tribunal’s information, were involved directly or indirectly in any of the matters set out at A.3 and whom you, Sir, decide should be called to give evidence.  That is not to suggest or imply that any person who proposed or seconded or voted in favour of or against (or abstained) in relation to any particular resolution or application or any public official who considered, made recommendations or decisions in relation to any such motion, resolution or application did so for an improper or unlawful purpose.  Their reasons or motivation for voting, acting or reporting as they did will be matters for you to hear and to consider.

It is probable that there will be in excess of 100 witnesses to be heard in relation to the matters set out at paragraphs A.3.  I should point out that up to the end of December 1993, Dublin County Council had 78 elected members, a significant number of whom either voted in favour or against particular motions relating to re-zoning and other matters set out in paragraphs 3(a) – (g).

Paragraph A.4 requires the Tribunal to ascertain the identity of all recipients of payments made to political parties or members of either House of the Oireachtas, past or present, or members or officials of a Dublin local authority or other public official by Mr Gogarty or Mr Bailey or a connected person or company within the meaning of the Ethics in Public Office Act 1995 from the 20th June 1985 to November 1997 and the circumstances, considerations and motives relative to any such payment.  The Tribunal is also required to establish, if possible, whether any members of the Oireachtas and/or members of relevant local authorities and/or officials, were influenced directly or indirectly by the offer or receipt of any such payments or benefits. 

It is likely that the matters required to be dealt with under paragraph A.4 can largely be dealt with when oral evidence is being taken in respect of the matters set out in paragraph A.3(i) – (iv).

INQUIRIES UNDER PARAGRAPH A.5

I have already referred in passing to the inquiries being made under Paragraph A.5 of the Terms of Reference.

In the course of its inquiries into the matters referred to in paragraphs A.3 and A.4, the Tribunal has become aware of certain information in regard to re-zoning and planning in the Dublin area which will necessitate a consideration by the Tribunal as to whether, inter alia, inappropriate or improper influences may have been brought to bear on some members of the Council and on former senior local government officials in the discharge of their public functions.

Enquiries are continuing into these and related matters and into very serious allegations that senior political figures have received very large sums of money from different sources.  The Tribunal has uncovered material which will have to be dealt with at public hearings.  This relates to allegations of payments – some of which are admitted – to serving and retired politicians and a former senior local government official.  All of these investigations are continuing in private and for the reasons I have already outlined, it would be premature at this stage to give any further details until further inquiries in private have been carried out and evidence in relation to the payments or, more accurately, until evidence in relation to the circumstances and reasons which gave rise to the payments and alleged payments is about to be called in public and until all concerned have been given prior notice of such hearings.

Where you have not already made such a decision, I anticipate that in relation to the majority of such investigations you will soon be in a position to shortly make a decision on whether or not to go to a public hearing in an effort to establish whether any such payment was made, and if made whether it was made for a corrupt or improper motive.

TAX DESIGNATION

Pursuant to Clause A.4(c), the Tribunal was required to inquire into whether or not there were any applications for special tax designation status of the lands, Lots 1-6, as set out in the letter of the 8th June 1989.  In the course of it’s inquiries in relation to the tax designation of Lot 3 in the Finance Act of 1997, the Tribunal became aware of other matters in relation to tax designation into which it is presently inquiring and in relation to which no decision has as yet been made by you, Sir, as to whether the matters at present being investigated should proceed to a full public hearing.

Paragraphs E1 and E2

I have already read the terms of Paragraphs E1 and E2 of the Amended Terms of Reference.

Preliminary investigations in private are being made in relation to the extended Terms of Reference.  To-date the Tribunal has received approximately 100 narrative statements.  Other lines of inquiry under E.1 and E.2 are also being conducted.  The Tribunal has sought financial information from 97 financial institutions and has made inquiries of Government departments and State Agencies.  It has analysed many thousands of documents and has identified other persons who may have information to assist the Tribunal in its inquiries.  If and when you, Sir come to a decision that any of these matters warrant proceeding to a full public inquiry an outline of the evidence to be called will be given by counsel.

UNAUTHORISED LEAKING OF INFORMATION CONFIDENTIAL TO THE TRIBUNAL
Towards the end of 1998, there were a number of unauthorised disclosures in the media of information which was confidential to the Tribunal and was known or available to only a small number of persons including some parties who had been circulated in confidence with such information.

It would appear that the improper and unauthorised disclosure of such information was part of a sinister and deliberate attempt to hinder and obstruct the Tribunal, to undermine public confidence in the Tribunal and to prevent the Tribunal from carrying out its work.

At that time, expressions such as “leaks from the Flood Tribunal” gained currency and were repeated by those who should have known better.  The concern you felt, Sir, arising from the deliberate and sustained leaking of such confidential Tribunal information was shared by the public and by some of the parties to the inquiry who wrote to tell you of their concern.  You considered the matter to be so serious as to warrant a Garda investigation and you requested Commissioner Byrne on a number of occasions to arrange to have unauthorised disclosures of such information investigated by his officers.

I understand that the Garda investigations into these matters have concluded.  

The unauthorised disclosure in public of information confidential to the Tribunal has, thankfully, ceased but you have decided to hear further evidence in relation to these matters in due course and all concerned will be informed of the names of the witnesses the Tribunal intends to call.

The Tribunal will resume its hearings in public on the 6th March 2000.

John Gallagher, S. C.
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